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Arising out of Order-in-Original No SD-01//Ref/61/AG/INGM/16-16 Dated 23.03.2016 Issued
by Assistant Commr STC, Service Tax, Ahmedabad )

] srdlerdal &r 9™ UG udl Name & Address of The Appellants
M/s. NG Mine-Chem Pvt Ltd Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appeliate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appeliate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany = ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector
Bank of the place where the bench of Tribunal is situated. —
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(iiiy The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified .copy) and copy of the order passed by the Addl. / Joint or Dy.
JAsstt. Commissioner or Superintendent of Central Excise & Service Tax (OlO) to apply to

the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-! in terms of the Court Fee Act, 1975, as amended.
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3. Atlention is also invited to the rules covering these and other related matters

contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, itis mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.20114, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

4.

Under Central Excise and Service Tax, "Duty demanded” shall include:
) amount determined under Section 11 D;
(ii) amount of erroneous Cenval Credit taken;
(il amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided further that the provisions of this Section shall not apply to the stay
application” and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or cluty and penalty are in dispute, or

penally, where penalty alone is in dispute.
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ORDER-IN-APPEAL

| 'M/s NG Minechem Pvt Ltd, 301, Studio Complex, Nr. Gota Cross Road, S. G.
Highway, Ahmedabad-382481 (hereinafter referred to as “the Appeliant”), has filed
the present appeal against the Order-in-Original No SD-01/Refund/61/AC/NG
Min_ecﬁem/15~16 dated 23.03.2016(hereinafter referred to as ‘impugned orders’)
passed by the Assistant Commissioners of Service Tax, Division-I, Ahmedabad

(hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, the appellant has filled a refund claim of ¥
3,98,300/- under the provision of Notification No 41/2002-ST dated 29.06.2012 for
the rebate of Service Tax paid on the taxable service which were received by an
exporter of goods and used for export of goods covered under Shipping Bills or Bill
of Export. The appellant had utillised various taxable input service for export of
petcoke powder falling under chapter 27 of the Customs Tarrif Act 1975. The rebate
in respect of export product i.e petcoke power is Nil under the “Schedule of rates”
prescfibe under Notification No 41/2012-ST dated 29.06.2012. Accordingly a SCN
was issued by the adjudicating authority. By the inpugned order the said refund

claim was rejected.

3. Being aggrieved with the impugned order, the appellant has filed the present
appeal on the ground that they have filed the refund claim under para 3 of said
notification. It does not bar to grant the refund of service tax paid on input service
used i export of goods. They have relied upon higher forum judgments in which it
is étaﬁed that if two exemption Notification covers the goods in question then

appe]l;fa,nt is entitle for the that notification which gives them grater relief.

ﬁérsonal hearing in the case was granted on 21.12.2016 however the
respoqdent did not turn up. Second hearing was granted on 06.01. 2017 wherein
representatwe of the appellant appeared before me and reiterated the contents of

grounds of appeal memorandum.

5. :I‘have carefully gone through the facts of the case on records, grounds of the

’appeal put forth by the appellant. Looking to the facts of the case, I proceed to

deCIde> the case on merits.

“(b) the rebate shall be ‘claimed either on the basrs of
rates specified in the Schedule of rates annexed to this
notification (hereinafter referred to as the Schedule), as
per the procedure specified in paragraph 2 or on the basis
of documents, as per the procedure specified in paragraph
3;

(c) the rebate under the procedure specified in paragraph
3 shall not be claimed wherever the difference between -
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the amount of rebate under the procedure specified in
paragraph 2 and paragraph 3 is less than twenty per cent
of the rebate available under the procedure specified in

paragraph 2;”

7. Therefore, as per abdve, rebate claim can be claimed either on the basis of
rates fixed in the schedule or on the basis of documents, as per procedure
prescribed in para 3. I further find that as per said clause (c ), for claiming the
rebate under para 3, the difference between the rates prescribed under the
schedule and the rebate under para 3 should not be less than twenty %.

8. I further find that as per Sr.No.35 of said Schedule, the rate is Nil for the
chapter 27.

9. I further find that the claimant has filed the rebate claim as per para 3 and
the adjudicating authority has rejected the same for the reason that the rate as per
schedule is Nil and therefore, the difference as per -clause (c ) cannot be

ascertained.

10. I further find that in the case of M/S Prescast Engg. P.Ltd. vs.Collector of
C.Ex., Bombay, as reported in 1997 (96) E.L.T. 488 (Tribunal), Hon'ble CEGAT,
New Delhi has held as under :

"Words and Phrases - ‘“Appropriate duty” means
appropriate rate of duty - Nil payment of duty under
exemption Notification cannot be equated with non-
payment of duty under Modvat scheme but can properly
be termed as appropriate duty only - Notification No.
43/75-C.E.”

11. I further find that nil rate is also duty.

12. I further find that the Govt. policy is to encourage exports and not to tax the
same. I further find that there is no restriction in the notification that where the
rate is Nil, no rebate shall be granted. I further find that there is no allegation that
the input services were not used in the export goods and that the claimant has not

fulfilled any other conditions or contravened any of the provisions.

13. I further find that since the rate is nil, the exporter has to opt only the
procedure prescribed under para 3 as the difference between the scheduled rate
and actual credit under para 3 is 100% and is more that 20% and tﬁ'erefore, rebate

is admissible to them.

14. In view of the above, the OIO No.SD-01/Refund/61/AC/NG Minechem/15-
2016 dated 23.03.2016 passed by the Asstt. Commissioner, Service Tax Div.-I,
Ahmedabad rejecting them rebate claim of Rs.3,98,300/- is required to be set aside
and rebate claim of Rs.3,98,300/- is admissible.
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I fs;ét; aside the OIO No.SD-01/Refund/61/AC/NG Minechem/15-2016 dated
23.03.2016 and allow the rebate claim of Rs.3,98,300/- with consequential relief.
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15. The appeals filed by the appellant stand disposed off in above terms.
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CENTRAL EXCISE, AHMEDABAD.
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SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To,
M/s NG Minechem Pvt Ltd,
301, Studio Complex, Nr. Gota Cross Road,

S. G. Highway, Ahmedabad-382481.

The Chief Commissioner, Central Excise, Ahmedabad zone, Ahmedabad.
The Commissioner, Service Tax, Ahmedabad. ’

The Dy./Assistant Commissioner, Service Tax, Division-I, Ahmedabad.
The Assistant Commissioner(Systems), Service Tax,, Ahmedabad
Guard File.

. P.A. File.
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